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KEY FINDINGS 

 

 

� Mandating access may inappropriately define the structure of a market that is just 
emerging.  It is not obvious that the structure for the narrow band access market 
will work for the broadband access market. 

 

� Research suggests that appropriate and adequate incentives exist for private 
implementation of access to multiple ISPs. Thus, no government action is needed 
to implement that social goal. 

 

� Incumbent ISPs have several incentives to shape government policy in a way that 
is favorable to them but that may be technically and economically inefficient. 
Government should not act to remedy prior erroneous or myopic business 
decision of incumbent ISPs. 

 

� The delivery of broadband services require significant technical coordination 
between service and access providers. It is not clear that this coordination can be 
achieved in an efficient way under mandated access.     

 
�
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Mandating Broadband Access: Are Structural Solutions 
Appropriate?1 

Introduction 

The Internet is arguably the most dynamic and impactful feature of the late twentieth 
century.  The collection of technologies that make up the Internet has been widely 
predicted to radically alter the social, commercial, and political landscape in ways that 
we can hardly yet imagine.  It is this indefinite future, combined with the impact that the 
Internet has already made that makes it so intriguing.  

The Internet has progressed through two eras in the thirty years of its invention [Bar, 
et.al.].  The first era, which lasted from 1969 to approximately 1992, was largely 
characterized by a closed network that was essentially a research project.  The 
privatization of the Internet coincided roughly with the release of the first graphical 
browser supporting the Hypertext Transport Protocol (HTTP), and together they ushered 
in the second era of the Internet.  This second era is characterized by popular usage, 
commercial applications, and often uses data modems transmitting at rates less than 
56,000 bits per second (56kbps).   

In the second era, end users (which can include corporations) access the Internet through 
Internet Service Providers (ISPs).  While different ISPs may offer different services as a 
means of differentiating themselves, the general suite of services includes: 

� Aggregation of low speed users. The ISPs to which end users subscribe may or 
may not be national (or international) in scope.  Regional ISPs purchase bulk 
service from national Internet Backbone Providers so that their users can contact 
any other user.  The terms of interconnection generally improve as an ISP can 
aggregate more traffic. 

� E-mail addresses for subscribers 

� Web page hosting.  In dialup access, subscribers are only connected to the 
Internet when they dial in to their ISP.  Many users wish their web pages to be 
available at all times.  This requires an "always on" capability that the ISP can 
offer from their location but users cannot. 

� Web page design services.  This service is often an added cost service, and is 
generally more attractive to commercial customers. 

� Access service.  For personal and small business users, ISPs usually operate a 
modem pool that is bundled with the services outlined above.  Larger businesses 
may purchase a higher speed, always-on access service.   

 

Note that the exact services may vary, depending on the ISP, the price that the user pays, 
etc.  ISPs compete with each other on several bases, including: 

                                                 
1 Disclosure: I  have no direct financial interest in AT&T or other firms in the cable industry. 
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� Service quality.  Quality is related to the speed of the ISPs modems and on the size of 
their modem pool.   

� Access points.  Some ISPs have more access points in a geographical region than 
others. A greater proliferation of access points means that rural and suburban end 
users can dial in without incurring toll charges 

� Services.  Some ISPs are "bare bones" and provide little more than a modem pool, 
while others provide a wide range of services. 

Customers who find always on connectivity too expensive often feel significantly limited 
by access bit rates below 56kbps.  In fact, the world wide web has been renamed the 
"world wide wait" by some pundits, reflecting this speed limitation.  This limitation has 
stimulated the exploration of alternative approaches to accessing the Internet, over 
telephone lines, over cable television lines, or via wireless techniques.  All have been 
possible for some time, although all of these techniques have required significant 
investments on the part of service providers.  These high speed approaches are expected 
to usher in the third generation of the Internet.   

Higher speed access over telephone lines is available via one of several Digital 
Subscriber Line (DSL) technologies.  In this approach, unused frequencies in the 
telephone wires leading to customer locations are exploited for data communications.  
The range of frequencies that is available for this purpose depends on the distance of the 
customer from the telephone facilities and the quality of the wires themselves.  To obtain 
competitive speeds, telephone companies have had to invest not only in the DSL 
equipment and the associated network management and operations support equipment, 
but also in testing and upgrading the wires as needed.  This latter operation is labor 
intensive and cannot easily be performed automatically.   

High speed access over the cable television infrastructure is another promising approach.  
In this approach, a cable television channel is reassigned to data communications.  The 
problem is that this channel must be two way instead of one way, as is the normal case 
for cable television.  This difference  requires the upgrading of the cable television 
infrastructure in that one way amplifiers must be replaced with two way amplifiers.  In 
addition, cable-based Internet access uses a single shared channel for users in a region 
(called a node).  Thus, as users do more on this shared channel, the average amount of 
information that gets through (called the throughput) decreases.  One of the engineering 
tasks of a cable operator, then is to find a good balance between the cost of providing the 
service (which is lower when more users are on a node) and the performance that users 
experience (which decreases when there are more users on a node).  Data service is 
provided through a special type of modem called a cable modem.  Note that DSL service 
does not use a shared channel in this way. 

Finally, wireless technologies can be used for high speed Internet access.  Some direct 
broadcast satellite companies have been offering Internet service, where data from the 
Internet is sent to user’s computers over the satellite channel, and from the user’s 
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computer to the Internet over an ordinary dialup telephone line2.  Other wireless 
technologies include fixed wireless and mobile wireless.  Fixed wireless requires the 
construction of base stations throughout a region that users can access via a special radio 
modem.  These technologies currently exist, although largely designed for short distance 
indoor applications.  The fixed wireless market is just emerging on a commercial level, 
and little is commercially available today.  Mobile wireless is currently not high speed, 
although speeds are expected to increase when 3rd generation mobile technologies (3G 
mobile) are introduced in three to five years. 

The policy debate surrounding broadband access began soon after AT&T purchased TCI, 
and announced its agreement to acquire MediaOne.  Incumbent ISPs objected to the 
contractual terms that AT&T/TCI had with @Home3 and began calling for a government 
policy to mandate  "equivalent" access to all ISPs.  The purpose of this paper is to 
explore  dimensions of this debate that have not been given careful consideration. 

Background 

Since the 1960s, telecommunications policy in the US has been biased in favor of 
competition.  This bias toward the establishment of competitive markets to replace price 
and investment controls has meant that government, through agencies such as the FCC, 
through the Courts, and through legislation, has undertaken measures that could 
otherwise be construed as a "taking" under the Fifth Amendment to the Constitution.  
These measures have included the divestiture of AT&T, the establishment of the access 
charge system, the unbundling requirments of the incument local exchange carriers, etc.  
Some of these interventions have been structural (such as the divestiture), while others 
have been centered on the markets (such as unbundling, which enabled the resale 
market).  

The long term strategy of U.S. telecommunications policy is to reduce the involvement of 
government in the markets.  The overriding understanding is that private firms are able to 
efficiently direct investment, and that government involvement inevitably results in 
economically inefficient outcomes.   The primary role of government remains only to 
correct market failures.   

Competition in telecommunications is strongest when it is based on infrastructure.  
Resale based competition is essentially arbitrage (either monetary or technical) and 
cannot last in an efficent market.  Sustainable competition must therefore be 
infrastructure based.  

Pertinent to this debate is evidence from the history of telecommunications in the US that 
shows that larger investments were made when exclusivity was an option.  This was the 
case in telegraphy until 1865 and in telephony between 1892 and 1921 [Brock 1981], 
[Mueller 1997].  In telegraphy, selective relay arrangements existed where they were 
mutually beneficial, but were privately negotiated4.  In telephony, competing telephone 

                                                 
2This service currently is not comparable to DSL or cable modems because it is not an "always-on" service.  �

3
When AT&T purchased TCI, it became the largest, although not the only, shareholder of @Home. 

4
They were more like the code sharing arrangements that airlines have than the kind of interconnection that we are accostomed to 

today in telecommunications. 
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companies were not obliged to interconnect with each other, allowing them to capture 
and exploit the network effect5; in fact, it is this network effect that stimulated 
infrastructure investment6.  The total telecommunications investment that was made after 
the basic Bell patents expired was far greater than what National Bell (the predecessor to 
AT&T) made.  

In the case of broadband access, allowing service and transport to be bundled may allow 
for superior profits.  Management has a duty to their shareholders to pursue such profits.  
The existence of superior profits would motivate the development of alternative 
broadband access technologies, or perhaps parallel networks (overbuilds). 

It is also possible that bundling service and access is not economically efficient.  If that is 
the case, then profits will be reduced, and management has a duty to their shareholders to 
negotiate access agreements with service providers. Such voluntary negotiations are 
generally preferred over mandates. 

Even in the best of circumstances, government is not in a favorable position to determine 
optimal market structure, pricing, etc.  The information requirements for rational 
decisions in this are very high.  Many Internet firms are struggling with very similar 
questions; it may well be that the successful firms are those that are able to discover the 
appropriate business models first7.  For government to act in this situation is almost a 
guarantee of policy failure, if nothing else than because of the information requirements 
of the decision. 

Discussion of Arguments Supporting Mandated Access 

The arguments in favor of mandated access have been layed out most thoroughly by [Bar 
et.al. 1999], but they have also been made elsewhere.  The website 
www.opennetcoalition.com contains most of these arguments in one form or another in a 
variety of sources.  They include: 

# 1 It worked before.   

Argument: What has made the Internet so impactful has been the service 
competition that the current access technology allows.  For broadband access to 
flourish and develop, the current industry structure should be carried over into the 
emerging broadband access markets. 

Discussion: This approach partly replicates the existing Internet environment for 
home and small business end users, in which users can choose their ISP, all of 
which are accessed via the switched telephone network.  Note that the replication is 
not complete, as a part of the access system, the modem pool, is bundled with the 

                                                 
5
The network effect is a phenomenon that occurs in some industries (like telecommunications), where the service becomes more 

valuable as more people are attached to it.  See Economides for a more thorough discussion of this phenomenon. 
6
The firm that is able to achieve market dominance becomes vastly more profitable due to the network phenomenon.  This is a 

powerful incentive to invest.  Many believe that Microsoft is  a modern day example of this.  Note that if interconnection is 
required, no firm can capture this effect.   

7
The competition between Apple and Microsoft may be an example of this.  Apple’s technology is generally agreed to be superior, yet 

Microsoft has clearly dominated.  Part of the answer may well be that Microsoft was able to discover a more profitable business 
model first.  
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service.  As I pointed out above, ISPs compete partly on the basis of the size and 
distribution of their modem pools.  Thus, to be a true parallel to the  mandated 
access approach, current ISPs would have to be obliged to open their modem pools 
to competing ISPs -- which is not the case today, except perhaps by private 
agreement. 

More significantly, nobody yet knows what services will be offered, what people 
want, how it will be paid for, etc.  Each new telecommunications technology 
(telegraph, telephone, and now the Internet) has demonstrated a powerful trend 
toward consolidation; it is quite possible in this dynamic marketplace that 
consolidation will restrict service choice anyway. 

The self interest of the incumbent ISPs must be considered as well.  Horwitz has 
capably demonstrated the use of regulation to promote the self interest of 
telecommunications providers [Horwitz 1989]; there is no reason to believe that the 
incumbent ISPs do not have similar objectives, either overt or covert.  Evidence 
supporting this hypothesis includes:   

1. Incumbent ISPs have been emerged under this business model, so it is very 
understandable that they would like it to continue.  But is this appropriate for 
the broadband world?  I don’t really know, and nobody really does, because the 
market doesn’t really exist yet.  Should the government be acting to define the 
market?  Given the uncertainties, any government policy is likely to fail; the 
implication of which would be inefficiency in arguably one of the most 
dynamic and important future industries.  

2. There is also evidence that shows that ISPs lose money on the access part of 
their business [McKnight and Leida 1997].  Is this an attempt to outsource an 
unprofitable part of their business so that they can focus on profitable parts?  If 
so, to what extent should government aid this process?  I suggest not at all. 

3. Incumbent ISPs, with the exception of @Home, have largely ignored the cable 
market until recently.  They have obviously not chosen to invest in or partner 
with cable companies.  The larger of the Incumbent ISPs are clearly able to do 
so, as the following table illustrates. 

 

Firm Market Capitalization8 
AT&T $182 billion 
AOL $186 billion 
Mindspring (incl. Earthlink) $4 billion 
PSInet $3.3 billion 
Adelphia $7.1 billion 
Cablevision $12.8 billion 
Comcast $35 billion 

 

                                                 
8
Figures from Standard and Poor’s Stock Report on Mindspring Enterprises, 27 Nov 1999. 
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With a market capitalization larger than AT&T, AOL would certainly have been 
in a position to invest in access, just as AT&T had9.  Some cable companies are 
even within reach of Mindspring, the second largest ISP.  Are the incumbent ISPs 
implicitly asking the government for help in recovering from an oversight, 
myopia, or a bad business decision?  If so, should the government oblige (in place 
of a Chrysler-style bailout)?  Again, I think not.   

Incumbent ISPs may be fearing for their future, with the potential loss of 
customers.  Current fees from ISPs range from $0 through $22 per month, with 
several levels in between (some levels may have prepaid usage limits, with hourly 
charges beyond those limits).  Many broadband access fees are $40 per month or 
more where they are available.  The price for broadband access is likely to be too 
high for casual users (especially in the near term) and there are many users who 
do not have access to the service at all.  Thus, the "traditional" narrowband-based 
access market of the incumbent ISPs is likely to be around for some time to come.   

Finally, the shareholders of @Home have taken the risk from the beginning in this 
access technologies; should they not be permitted to collect their (risk-adjusted) 
returns?  Failure to permit such returns could very well engender excess caution 
in future on the part of investors with regard to innovation.  

# 2  Imminent market failure.   

Argument: Switching costs are high, so that there are "lock-in" effects.  Thus, the 
competitive market is likely to fail.  Bar et.al. compute switching costs on the order 
of $600 that would have to be re-invested if a customer switched.  There are also 
indirect costs associated with reconfiguring a PC for a new IP address, etc. that are 
more burdensome than switching an ISP today. 

Discussion: Stipulating that the costs cited above are accurate, there is no reason to 
assume that the there is not some salvage value to the cable modems on the resale 
market, and that competing broadband service providers will not subsidize this 
cost.  Such subsidies are routine when consumers switch long distance providers, 
although the costs are not of the same magnitude.  Larger subsidies exist for mobile 
telephones to reduce entry costs for consumers (often in exchange for service 
contracts.  Compuserve is currently offering $400 rebates in exchange for an ISP 
service contract in many electronics stores.  In both cases, the dollar value is in the 
range of the switching costs, illustrating that market mechanisms can emerge to 
overcome these barriers.  In terms of the indirect costs of reconfiguration, it seems 
quite possible that the appropriate reconfigurations can be automated in software.   

Thus, there is no reason not to assume that competitors in the marketplace will not 
find ways to make switching as painless and effortless as possible.  I therefore do 
not conclude that there is any reason to expect anything but a competitive access 
marketplace.  Such a market is likely to arrive sooner rather than later if 
infrastructure investments are promoted.  

                                                 
9
Market capitalization is clearly not the only criterion that would indicate suitable mergers, but it can be a useful comparative tool. 
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# 3  Same company, different market. 

Argument: Current policies of @Home is sufficient evidence of market power to 
mandate access.  When leveraged with AT&T, it is particularly of concern. 

The particular policies of @Home that are of concern are: 

� The limits on streaming video 

� The limits on local web pages 

� Preferential treatment for "partners" 

Discussion: From an engineering perspective, the limitations on streaming video 
are understandable in a cable modem environment.  As described above, users in 
a cable modem system must share the bandwidth with others on their fragment of 
the cable network.  The heavy use of bandwidth intensive applications by some 
users will reduce the throughput obtained by others, reducing the value of their 
on-line experience.  Since this will reflect badly on the cable system (and not on 
the heavy users), the cable operator has three choices.  One is to place limits on 
usage, the way @Home has done.  A second is to increase investments to reduce 
the number of users on a segment.  The third is to introduce usage sensitive 
pricing, so that users will adjust their usage to their willingness to pay.  Since 
@Home does not own the cable system, they are not able to invest.  They have 
clearly made the business decision to impose usage limitations rather than 
introduce usage sensitive pricing, which raises their costs, because they then have 
to collect usage data and generate regular bills for usage.   

As to the concern about preferential treatment for partners, this may already be 
commonplace among incumbent ISPs.  While the impact of providing improved 
performance for partners is smaller via dialup access, it is something that 
incumbent ISPs could do as easily as @Home does, especially if there was an 
economic reward for doing so.  Thus, if this is a broad policy concern, it should 
by directed at all ISPs, not just bundled broadband ISPs.  It would be 
extraordinarily difficult for government to develop a workable policy around this; 
it may be that performance becomes one of the features that affects consumer 
choice. 

Finally, the web page issue is clearly a business decision made by @Home.  Bar 
et.al. speculate that this is an attempt to motivate users to correctly select into the 
@Home or @Work service offerings.  This will clearly become a feature that 
consumers will look for when shopping for a broadband access package if it is 
important to them. 

These arguments by proponents of mandated access are often combined with fears 
that stem from AT&T’s monopolistic past. The industry is not the same as it was 
from 1920 to 1960, when effectively no alternatives existed.  Thus, it is difficult 
to conclude that AT&T would be able to dominate the industry the way they did 
earlier in their history.  Should firms be punished simply for being large? 
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# 4  Inconsistent Federal policy.  

Argument: This represents a policy reversal on the part of the FCC, which had 
consistently been making decisions in favor of competition since the 1960s.  
Furthermore, the unbundling requirements articulated in the Telecommunications 
Act of 1996, as interpreted and implemented by the FCC, should apply to cable 
companies as well as ILECs, because the dominance is essentially similar.   

Discussion: It is worth examining the genesis of the FCC’s pro-competitive 
decision bias since the 1960s.  The first pro-competitive decisions that the FCC 
made were Above 890, Carterfone, MCI and Specialized Common Carrier.   

In Above 890, the FCC allocated frequencies to the construction of private 
communications networks that could not (in general) be interconnected with the 
public network.  This was equivalent in many ways to allowing firms to run their 
own trucking network instead of requiring them to use common carriers.  This 
decision, while it did allow for alternatives to AT&T for large corporations, did not 
allow for competition in public services.   

AT&T responded to this decision by introducing the Telpak service rates, which 
was essentially bulk pricing.  Many viewed these rates as anticompetitive, and the 
FCC embarked on a rate case and the seven way costs study as a mechanism for 
determining this.  Understanding the costs of telecommunications for a government 
agency is notoriously difficult.  Thus, one of the FCCs goals in the  MCI and 
Specialized Common Carrier decisions was to use public network competition in 
leased lines, a small fraction of their business, to reveal the true costs.   

Competition in switched long distance service was opposed by the FCC in the 
1970s, and was permitted by the Appeals Court in the Execunet I and Execunet II 
rulings.  In coming to terms with these decisions in the late 1970s and 1980s, the 
FCC adopted a pro-competition bias.   

On closer examination, though the overall goal for fostering competition is so that 
government involvement in the telecommunications marketplace can be reduced.  
The economic theories of regulation (by no means the only ones) hold that 
regulation is appropriate when the market fails to efficiently allocate resources - 
that is, when it is not competitive.  In its rulings, the FCC sought to encourage the 
establishment of viable competition, not for the sake of competition, but so that the 
role of government in the marketplace could be reduced.  As viable competition 
emerges, the FCC should withdraw itself from decisions about prices, costs, 
industry structure, investments, etc.   New Zealand and Australia have taken this to 
a further extreme, with their heavy reliance on antitrust law in place of agency-
based regulation.  

From this perspective, the FCC’s refusal to consider questions of forced access is 
not a reversal, but a continuation of the overall goal of the agency, which is to 
reduce governmental intervention in the marketplace.  Given that there is no real 
market for broadband services, it is difficult to argue that market failure has 
occurred, which is the position taken by the FCC. 
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Finally, in a study supported by the OpenNet Coalition, MacKie-Mason [1999] casts 
doubt on one of the arguments that is often raised against mandated access: that these 
measures will reduce investment in cable infrastructure.  Using publicly available data 
(eg. from FCC reports) MacKie-Mason finds that infrastructure upgrades are easily 
justified on the strength of digital television as well as voice over cable service.  Thus, he 
argues that the incremental investments needed for data service are small with rapid 
paybacks.  He further argues that opening access may actually improve the investment.   
His rationale for this is that risk will be reduced, because users are more likely to find a 
compelling reason to purchase broadband access service if multiple service providers are 
available.   

The primary variable that remains unknown at this time is whether the node size needed 
to support voice and digital television service is the same as the node size needed to 
support broadband Internet access.  Digital television is largely a one way service, so it 
does not impact node size in the same was as voice and broadband Internet access does.  
Based purely on data rates, it is hard to imagine that a node engineered for voice would 
be satisfactory for data when broadband services become widespread, especially if the 
subscribership is large; MacKie-Mason’s study does not include explicit engineering 
models, so it is not possible to tell what his underlying assumptions are with regard to 
node sizes.  If data nodes need to be much smaller than voice nodes, then MacKie-
Mason’s analysis would have to be revised.  It is difficult to say whether such a revision 
would impact his overall conclusions due to the tremendous uncertainties involved. 
Further, his analysis is subject to the usual criticisms of the Net Present Value (NPV) 
approach to capital project analysis (see Chapter 1 of Trigeorgis [1996] for a more 
detailed exposition). 

The Free Market Approach 

There are reasons why bunding access and services may be more economically efficient, 
and there are reasons why it may not be.  Broadband seems to suggest that bandwidth 
concerns disappear; this is not necessarily the case, especially when applications such as 
streaming video are added.  It is still desirable to make efficient use of resources.   

Technical Factors 

From a technical perspective, network services are implemented through a combination 
of server systems (hardware and software), network systems (transmission and 
switching), and client systems (hardware and software).  Increasing the capability of one 
of these resources (the network systems), will cause a realignment of the functions and 
features of each component group.  Thus, if bandwidth becomes abundant, strategies such 
as caching or pre-fetching may become less important. Making efficient investments and 
systems implementations requires the consideration of all component groups.   

This becomes particularly acute when a resource is shared among self-interested, 
uncoordinated users (as users of a cable node or some wireless based access system 
would be10).  Each user would focus on their own preferences and optimization (as they 

                                                 
10

DSL-based access technologies are different, as are some forms of wireless access. 
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should) without consideration of the others.  This results in a congestion externality 
[MacKie-Mason and Varian 1995], that a user can impose on others.   So, if a user 
decides to use/purchase a streaming video service, less bandwidth would be available to 
the remaining users that share the same bandwidth.   

These congestion externalities can be dealt with through pricing or through the 
coordination of bandwidth use; the price-based approaches have significant 
implementation challenges, so they may not be practical, except for approaches like 
usage based prices, which are only indirectly related to congestion.  Coordination poses 
its own challenges, but ultimately requires an administrative change of user behavior, 
which is what the limits imposed by @Home are.  Other administrative solutions are also 
possible by reprogramming routers, but there remains some disagreement about the 
efficiacy of this solution11. 

In narrowband access, the channel is not shared by multiple users (although the ISP 
resources are).  As a result, the congestion management problem is different in 
narrowband and cable or wireless-based broadband access12.  Note that this is not the 
case with narrowband access, which suggests that the narrowband market structure may 
not be suitable for shared bandwidth broadband access.  In all cases, the ISP-based 
resources continue to be shared.   

So, for services to be introduced that place extraordinary demands on bandwidth without 
making the associated bandwidth investments is a prescription for failure.  As a result, 
government action that would force a particular structure on this market may actually 
create barriers for this nascent market for broadband services if barriers exist to 
acceptable service provision.   

It is almost certain that congestion and quality of service issues would factor significantly 
in interconnection agreements.  Preliminary work indicates that any service provider has 
a significant incentive to shift (costly) quality requirements onto the other when 
interconnecting [Hwang and Weiss 1999].  Thus, it is quite likely that interconnection 
will be costly, especially for negotiation, but for monitoring as well.  Williamson’s work 
suggests that markets would not be efficient when transaction costs are high, as they 
would be in this case [Williamson 1975], providing support for the hypothesis that 
bundling access with service may be a more efficient mode of service delivery. 

Anecdotal evidence from other interconnection negotiations support this supposition13.  
Transaction costs can be reduced by having a "standard" interconnection agreement for 
all carriers (which is essentially what the access charges approach is).  This does reduce 
transaction costs, but it is not clear that the charges are economically efficient.  If they 
were, it is possible that the incentive to bypass the local loop would be smaller than it is 
today.    

                                                 
11

GTE has demonstrated an approach that is "off the shelf", bu @Home argues that it does not scale well. 
12

For narrowband access, many LECs have complained about the congestion imposed on their networks by the incumbent ISPs.  In 
this case, the congestion was in the form of blocked calls for many LEC customers, whether or not they were connecting to an 
ISP. 

13
Interconnection negotiations in New Zealand between TNZ and Clear have taken years and resulted in numerous lawsuits, as have 

the negotiations between ILECs and CLECs in the US. 
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Industry Factors 

The telecommunications industry has a long history of concentration.  The telegraph 
industry consolidated during the 1850s and 1860s, first into three firms, and then into 
one.  The telephone industry consolidated after its initial period of competition (between 
1892 and 1910), resulting in the emergence of the pre-1970 industry structure in 1920. 
The post 1990 industry is again concentrating in all markets.  The Internet Service 
industry is also consolidating, as evidenced by the many mergers and acquisitions.  The 
reasons for these consolidations are many in both horizontal and vertical markets.   As a 
result, it may well be the case that the service based competition that we experienced 
during the second era of the Internet may vanish anyway, regardless of mandated access. 

This market is in now the midst of a dynamic consolidation, as evidenced by the 
announcement of the merger agreement between AOL and Time Warner.  This merger 
could be a "me-too" effort, where both AOL and Time Warner wish to compete with a 
vertically integrated AT&T and @Home.  Alternatively, it might be the next step toward  
the efficient organization of the market, with AOL reversing its previous decision (as 
revealed in the marketplace) to effectively ignore cable access.  From the outside, it is 
impossible to tell which of these factors dominates.  However, it is possible to conclude 
that it is unlikely to be a purely "me-too" decision, based on AT&T’s willingness to 
provide access to AOL (and selected other ISPs) after its contract with @Home expired. 

Perspectives on Bundled Access and Service 

Having said that, it is also not clear that an access and service bundle will succeed in the 
marketplace.  There are several reasons for this: 

� There have been several failed attempts by large LECs to develop 
integrated transmission and services bundles.  CATV ownership of 
programming is limited and has had problems.  In recent months, 
AT&T has backed away from its commitment to bundling @Home 
service with cable modems, although it is not clear whether this is due 
to economic reasons or political pressure from the advocacy groups 
formed by the incumbent ISPs.    

� Some broadband service providers may resolve the interconnection 
problems and transaction costs, and use ISP choice as a marketing tool 
to  attract customers.  If this strategy is successful, bundled access and 
service may be short lived. 

� MacKie-Mason [1999] argues that cable operators revenue would 
likely be higher if multiple ISPs use the cable infrastructure, and that 
investment risk is likely to be lower because users are more likely to 
find a compelling reason to purchase broadband access service. If this 
is the case, then there is no need for governmental mandates for 
openness, as profit maximizing firms would discover this on their 
own, and would more likely find an efficient way of implementing the 
multiple ISP feature. 
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Summary 

It is difficult to draw definitive conclusions about the future of this dynamic, emerging 
market.  This market is sufficiently different from the narrowband access approach 
(economically and technically) that it is impossible to conclude that the same market 
structure would be efficient for broadband access that existed for narrowband access.  In 
addition, many uncertainties remain, making it highly likely that any government action 
will be wrong.  If MacKie-Mason’s analysis is correct, it is quite likely that government 
action will be unnecessary anyway. 

Conclusion 

I conclude that mandated access is likely to be inefficient, both economically and 
technically.  There are many reasons for the success of the Internet; one of them has 
surely been that firms have been free to innovate in content, market structure, etc.  It is 
simply too early to tell which market structure will be successful in the end; government 
intervention is almost certain to result in one that is inappropriate for many situations.  

Incumbent ISPs may well be using the political and regulatory process to compensate for 
their business decisions, ex post.  It is impossible to conclusively find this as an industry 
outsider.  Government should not get involved to rescue them, especially if the measures 
are at least as likely to be harmful as helpful.  The harm can come either by distorting 
investment or market competition, or by the inevitable spate of lawsuits that would likely 
ensue, not just on the issue itself, but on the implementation.  Resale-based competition 
in the telephone company’s local loop has been fraught with lawsuits, complaints, foot-
dragging, etc.  Such outcomes are far less likely if the negotiations are voluntary rather 
than compulsory. 
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